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MW/ ORDER

PER AMARJIT SINGH, JM:

The revenue has filed the present appeal against the order dated
19.01.2016 passed by the Commissioner of Income Tax (Appeals)-12,
Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the A.Y.
2011-12.

2. The revenue has raised the following grounds:-

“1. On the facts and in the circumstances of the case and in law the
Ld. CIT(A) has erred in deleting the addition of Rs.35,08,658/-
being peak of sham purchases made u/s 69C of the Act, by
holding that it is addition of bogus purchases u/s 68 of the Act,
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thus, not, appreciating that provision of 69C is separate from the
provisions, governing business income and being a deeming
provision section 69C is applicable irrespective of the addition/
estimated under the provision of business income.”

2. The appellant prays that the order of Ld. CIT(A) on the above
grounds be set aside and that of the AO be restored.

3. The appellant prays that the order of Ld. CIT(A) on the above
grounds be set aside and that of the AO be restored.

4. The appellant craves leave to amend or alter any ground or add

a new ground which may be necessary.”

3. No body appeared on the behalf of the assessee in spite of
service of notice nor any adjournment petition was filed therefore the
bench decided to dispose the appeal after hearing Ld. Departmental

and considering the material placed on record.

4, The brief facts of the case are that the assessee filed its return of
income for the A.Y. 2005-06 on 28.09.2011 declaring total income to
the tune of Rs.1,52,86,860/-. The return was processed u/s 143(1) of
the I.T. Act on 20.01.2012 raising a demand of Rs.6,590/-. The
Assessing Officer received a letter from DGIT(Inv.), Mumbai in
which it was stated that the assessee was engaged in the bogus
purchase activity i.e. taking the accommodation entries from hawala
operators. According to this information the assessee has bogus
purchases bill from the 3 parties in the A.Y. 2011-12. The claim of the
3 parties are hereby mentioned below.:-

Sr.No. Name of the assessee PAN Amount of bogus purchase
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A.Y.2011-12
1 Bhagwati Trading Co. AABCC4430K1 Rs.33,58,21
2 Prayan Trading Co. AAISP6755D Rs.8,12,276
3 Vitarag Trading Co. AAFFV2004C Rs.7,24,282
4 Total Rs.48,94,769
5. Thereafter, the statement of the said parties were

recorded on oath only their admitted that they were proceeding the
bills whereas no actual transaction took place. Thereafter, the case
was reopened u/s 147 of the Act was given to the assessee. After
getting the reply the credit purchase of the said parties to the tune of
Rs.35,08,658/- was disallowed and added to the income of the
assessee u/s 69C of the I.T. Act. Thereafter, G.P. addition was also
added to the income of the assessee the total income of the assessee to
be assessed to the tune of Rs.1,86,93,410/-. Thereafter, the assessee
filed an appeal before the CIT(A) who allowed the claim of the

assessee, therefore, the revenue has filed the present appeal before us.

ISSUE NO.1:-

6. We have heard argument advanced by the Ld. Representative of
the department and perused the record. The Ld. Representative of the
revenue has argued that the addition u/s 69C of the Act has duly been
proved, therefore, the Assessing Officer has rightly added the said

amount in the income of the assessee and also assessed the profit @ of
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2% upon the said bogus purchase bills but the CIT(A) has wrongly
deleted the same therefore, in the said circumstances the finding of the
CIT(A) is wrong against law and facts and is liable to be set aside. In
view of the argument advanced by the Ld. Representative of the
deapartment and perusing the record, we noticed that the case was
reopened on the basis of the information received from DGIT(Inv.),
Mumbai in which it was conveyed that the assessee was engaged in
the bogus purchase activity from 3 parties whose name are hereby

mentioned below.:-

Name of the assessee PAN Amount  of  bogus
purchase
Sr.No.
1 Bhagwati Trading Co. AABCCA4430K1 Rs.33,58,21
2 Prayan Trading Co. AAISP6755D Rs.8,12,276
3 Vitarag Trading Co. AAFFV2004C Rs.7,24,282
4 Total Rs.48,94,769

7. Thereafter, the statements of the said parties were recorded on
oath in which they admitted that they were only issuing the bills
whereas no actual transaction took place between them. Thereafter the
notice was given to the assessee and finding no justifiable reply the
AO disallowed the bogus purchase to the tune of Rs.35,08,658/- and
the said amount added to the income of the assessee. It is not a case
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where the case has not been proved and the matter of controversy has
been decided without cogent and convincing evidence on record. The
law relied by the CIT(A) speaks that when the profit was estimated
then all the expenses should be allowed. In the instant case the
purchase of the assessee was found bogus and thereafter the profit was
estimated on bogus purchase. Facts are distinguishable. In the said
circumstances, we are of the view that interest of justice would be
achieved if the GP addition be restricted @ 10% of the bogus
purchase. We ordered accordingly and allowed the appeal of the
revenue. Accordingly, this issue is decided in favour of the revenue

against the assessee.

ISSUENO.2 &3 :-

8. Issue no. 2 & 3 are generally in nature which nowhere required

any adjudication.

9. In the result, the appeal of the revenue is hereby ordered to be

allowed.

Order pronounced in the open court on 27.09.2017.
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